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Court of Appeals of the District of Columbia 


No. 5439. i 

Gale E. Pugh, Trading, &c., Plaintiff in Error, 

vs. 

C. W. Long. 

i 

i 


1 Municipal Court of the District of Columbia. 

No. A-7761. 

i 

C. W. Long, Marion, Virginia, Plaintiff, 

i 

vs. 

Gale E. Pugh, Trading as Gale E. Pugh & Company, 927 
Louisiana Avenue N. W., Washington, D. C., Defendant. 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal Cdurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the | above-en¬ 
titled cause, to wit: 

2 Filed Jul. 13, 1931, Municipal Court, District of 

Columbia. ! 

i 

In the Municipal Court of the District of Columbia. 

At Law. 

No. A-7761. j 

C. W. Long, Marion, Virginia, Plaintiff, 

vs. 

Gale E. Pugh, Trading as Gale E. Pugh & Comjpany, 927 
Louisiana Ave. N. W., Washington, D. C., Defendant. 

Statement of the Case. j 

1. The plaintiff (defendant in error in the Coiirt of Ap¬ 
peals but herein referred to as plaintiff) instituted a suit 

1—5439a I 
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at law in the Municipal Court against the defendant (plain¬ 
tiff in error in the Court of Appeals but referred to herein 
as defendant) to recover the sum of $521.49, a balance al¬ 
leged to be due to the plaintiff upon a carload of turkeys 
sold to the defendant on November 24, 1930, for the alleged 
amount of $5,428.29. 

2. The Bill of particulars accompanying the Declaration 
is as follows: 


November 24, 1930, 19,811 lbs. Turkey. $5,428.27 

By draft . $1,000 

By check . 20 

- 1,020.00 

4,408.28 

Difference on Toms . 27.78 

4,436.05 

Freight . $172.00 

Icing . 25.50 

Salt . 7.65 

- 205.15 


4,230.90 

November 28, 1930, Check Gale E. Pugh & Co... 3,196.01 

1,034.89 

To sale of 12 Barrels of Turkeys placed in 


storage—2,567 lbs. at .20 per lb. 513.49 

Balance due C. W. Long . $521.49 


3 3. Defendant filed two pleas to the declaration. 

Amongst other things, the first plea denied that the 
defendant was indebted to the plaintiff in any sum whatso¬ 
ever and denied each and every allegation of the Declara¬ 
tion except insofar as the allegations had been theretofore 
admitted in the plea and more particularly defendant de¬ 
nied that he agreed to pay the plaintiff the sum of $5,428.29 
for the turkeys sold to the defendant by the plaintiff. For 
the information of the Court, a copy of the defendant’s 
first plea is attached to this Statement of the Case as Ex¬ 
hibit “A” and made a part hereof. Defendant’s second 
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plea was a plea of set-off which was substantially abandoned 
by the defendant at the trial because of failure of proof. 

4. The case was tried before Judge Aukam |without a 
jury on May 11, 1931. At the conclusion of the plaintiff’s 
evidence, defendant moved for a finding in fa^or of the 
defendant on the ground that the evidence disclosed that 
there had been an accord and satisfaction which discharged 
any claim which the plaintiff might have had against the 
defendant. The Court declined to rule on the defendant’s 
motion for a finding until defendant’s evidence!had been 
submitted, reserving its ruling until the conclusion of the 
case. Defendant thereupon proceeded to submit his evi¬ 
dence. At the conclusion of the whole case, the matter was 
argued briefly and the Court granted permission to the 
parties to file briefs at the filing of which further argument 
would be had. Thereafter, briefs were filed, defendant in¬ 
sisting therein that his motion for a finding in |his favor 
should be granted. The case was argued orally and the 
Court took it under advisement and on May 23,! 1931, en¬ 
tered a finding in favor of the plaintiff for the sum of 
$421.49 theretofore having denied the defendant’s motion 

for a finding in his favor, to all of which defendant 
4 duly excepted. Thereafter, within the required time, 

defendant filed a motion for a new trial based upon 
the error of the Court in failing to make a finding in de¬ 
fendant’s favor on the grounds that there had! been an 
accord and satisfaction of any obligation of the defendant 
to the plaintiff. This motion was denied by the Court on 
June 5,1931, exception to the ruling being duly made by the 
defendant, and judgment in favor of the plaintiff was on 
the same day entered for $421.49, with costs. 

5. The evidence at the trial so far as it is material to the 
point in issue, is either concededly substantially correct or 
uncontradicted by other competent evidence. From this 
evidence it appears that on or about November 15, 1930, 
the plaintiff, through his agent, and the defendant entered 
into a contract whereby the defendant agreed to purchase 
and the plaintiff agreed to sell one carload of turkeys. The 
price per pound for the various grades was agreed upon 
but is not material here. The turkeys were to be delivered 
on November 22nd and 23rd, 1930. The turkeys arrived in 
Washington on Sunday night, November 23d. ; On the 
morning of November 24th, the turkeys were deliyered to 


i 

i 
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the defendant. The turkeys were packed in barrels and 
each barrel was marked with the grade of the turkeys con- 
tained therein. There were in all 86 barrels of turkeys. 
The plaintiff’s witnesses testified that the plaintiff re¬ 
quested the defendant to inspect all the turkeys; that the 
defendant inspected from 15 to 20 barrels before accepting 
the turkeys and expressed himself as satisfied with the 
turkeys after such inspection. The defendant testified that 
he inspected 4 or 5 barrels and took the turkeys completely 
out of onlv 2 barrels. Defendant testified that he stated to 
the representatives of the plaintiff that he was too busy, 
because of the Thanksgiving rush, to make a further 
5 inspection and that he would have to take their word 
that the turkeys had been properly graded and that 
each barrel contained the grade indicated on the outside of 
the barrel. 

6. On the same day, namely, November 24, at about three 
P. M. o’clock, defendant gave to the representative of the 
plaintiff at defendant’s place of business a check on a 
Washington bank for $4,230.90. 

7. After the representatives of the plaintiff had left de¬ 
fendant’s place of business, the defendant began to open 
the barrels containing the turkeys for the purpose of sell¬ 
ing the turkeys. Defendant testified that he thereupon 
very soon discovered that the turkeys did not come up to 
the grades indicated on the barrels. He immediately, at 
3:52 P. M., less than an hour after he had delivered the said 
check, telegraphed to plaintiff at Marion, Virginia, plain¬ 
tiff’s place of business, as follows: 

“Do not deposit check. Turkeys graded poorly; will 
have to regrade. Answer Immediately.” 

The plaintiff received this telegram on November 25th, at 
Marion, Virginia. Shortly after sending the said telegram, 
defendant stopped payment on the said check. 

8. After sending the aforementioned telegram on No¬ 
vember 24th, the defendant had the turkeys re-graded by 
an expert grader of twenty-four years’ experience. This 
re-grading showed that of the 66 barrels of turkeys which 
had been marked “First Grade”, 27 barrels, in fact, con¬ 
tained “First Grade” turkeys, 27 barrels contained “Sec¬ 
ond Grade” turkeys, and 12 barrels contained “Green” or 
spoiled turkeys. The 27 barrels which were graded out as 
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“Second Grade’’ turkeys, the defendant accepted as “Sec¬ 
ond Grade” turkeys. The 12 barrels which the witness for 
the defendant testified were spoiled were placed in a ware¬ 
house by the defendant in the name of the plaintiff on No¬ 
vember 27, 1930. Later, the plaintiff secured: the ware¬ 
house receipt from the defendant and sold them and 
6 in the plaintiff’s Particulars of Demand Attached to 
the Declaration and set forth above credit is given 
the defendant for the selling price. 

9. Under date of November 26, 1930, the defendant re¬ 
ceived a letter from the plaintiff which read as follows: 

“(Letterhead of C. W. Long.) j 

Marion, Virginia, November 26, 1930. 

Gale E. Pugh & Co., j 

Washington, D. C. j 

Attention Mr. Pugh. 


Gentlemen : 

The writer arrived home last night and found! your tel¬ 
egram waiting in regard to turkeys sold you for Thanks¬ 
giving: 

^ _ **- 

During my absence Mr. Long has been sick and away 
from his business and there has been no one here to look 
after business matters, thus the delay in answer to your 
telegram. I wired you this morning as follows: 

Gale E. Pugh & Co., j 

Washington, D. C. j 

‘ Arrived home last night. Found your telegr&m. Let¬ 
ter follows.’ 

(Signed) W. C. JOHNSTQN, 

For C. W. Long . 

j 

From your telegram I take it that you found $ome tur¬ 
keys that did not come up to grade and ask that we do not 
deposit your check until the turkeys are regraded. Mr. 
Pugh, we had to pay for these turkeys when they were 
purchased and now most of the checks are in at fhe bank 
and it is necessary that we have a deposit to take care of 
the checks coming into the bank. We want you to have a 
fair deal and we mean to see that you get it. If the turkeys 

i 

i 
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do not come up to grade we feel sure that you will give us 
a square deal in regrading them and the same square deal 
you give us we wish to give you in return. We are com¬ 
pelled to deposit the check to take care of our checks out but 
we assure you that if you find the turkeys below par that 
we are ready to reimburse you for the difference. We only 
ask that you let the check go through and send us a report 
on the difference and we will forward vou our check cover- 

4/ 

ing the difference. If this is not satisfactory to you we 
wish that you would wire us upon receipt of this letter. 

Another reason why we deposit the check is that L. C. 
Johnson was connected in the deal and we have made par¬ 
tial settlement with him and will have to get in touch with 
him to make the proper adjustment. At the same time we 
are responsible to you for the turkeys and 4 On The Square’ 
we expect a square deal from you. 

We want vour business for Christmas and could not 
afford to give you anything but a fair and square deal, not 
only on this account but because we wish evervone with 
whom we deal to realize that we are 4 On The Square’. 

With best regards, we are 
Yours verv trulv, 

C. W. LONG, 

(Signed) Per W. C. JOHNSTON. ’ ’ 

7 W. C. Johnston, who signed the foregoing letter 

for the plaintiff, was the duly authorized agent of 
the plaintiff and conducted the negotiations for the sale of 
the aforementioned turkeys and was authorized to write the 
foregoing letter. The plaintiff testified he received no reply 
to this letter from the defendant except the statement as to 
the regrading of the turkeys referred to in Paragraph 11 
hereof. Defendant testified that between the sending by 
him of the aforementioned telegram and the receipt of the 
letter of the plaintiff dated November 26,1930, several tele¬ 
phone calls were exchanged between the defendant and the 
plaintiff or his authorized agent relative to the controversy 
which had arisen. 

10. On November 26, 1930, plaintiff wrote the following 
letter to one, L. C. Johnson, W'oodville, Virginia: 
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I 

“ (Letterhead of C. W. Long*.) 

I 

Marion, Virginia, November; 26,1930. 

i 

j 

Mr. L. C. Johnson, 

Woodville, Va. j 

i 

Dear Sir : 

i 

i 

Enclosed you will find copy of letter to GalejE. Pugh & 
Co., Washington, D. C. which is self-explanatory. 

We fear that Mr. Pugh will think that we weije trying to 
pull something over on him but you know or I hope that you 
know that we want to be perfectly square with Mr. Pugh 
and with every one with whom we deal. If you could get in 
touch with Mr. Pugh and cause him to see that we want to 
be perfectly ‘On The Square’ and mean to be if it hurts, 
we will appreciate it. 

Hope that you can get us a good line of business for the 
Christmas market that will be profitable to each of us and 
to the parties with whom we deal. 

We broke an axle just out of Harrisonburg on our way 
home and did not get in last night until about 9 p.M. 

With best regards, we are 
Yours very trulv, 

C. W. LONG, 

(Signed) Per W. C. JOHNSTON. 

Copy to Gale E. Pugh & Co., Washington, D. Cl” 

8 11. On November 28, 1930, defendant sent to the 

plaintiff a statement showing the results of a regrad¬ 
ing as set forth in Paragraph 8 and showing that ,12 barrels 
of green turkeys had been stored. With this statement, 
defendant sent to plaintiff a check payable to plaintiff, dated 
November 29,1930, in the sum of $3,196.01. This check was 
marked “Payment in full on Car F G E 35188”, The car 
referred to in the statement on said check was the carload 
of turkeys described herein. This check was deposited by 
the plaintiff at Marion, Virginia, on December l,j 1930, and 
was duly paid on December 3,1930 by the Washington bank 
on which it was drawn. 

12. After having received the aforementioned check 
marked 4 ‘ In full ’ ’ payment, plaintiff wrote to the defendant 
as follows: 


i 

i 
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“ (Letterhead of C. W. Long.) 

Marion, Virginia, December 1,1930. 

Gale E. Pugh & Company, 

Washington, D. C. 


Dear Sirs : 

Just received your check No. 10642 dated November 29th, 
1930 for $3196.01 with notation on this check “for payment 
in full on Car F G E 35188.” We deposited this check in 
the bank as part payment on this car of turkeys, but we 
cannot accept it as full payment, as you still have twelve 
barrels of our turkeys on hand. 

Yours verv truly, 

(Signed) * C. W. LONG.” 

13. Thereafter, the defendant having refused to pay any 
further amounts for said turkeys, the present suit was insti¬ 
tuted in the Municipal Court as aforesaid to recover an 
amount alleged by the plaintiff still to be due. 

14. No opinions were written by the Judge in the lower 
Court. 

9 It is hereby stipulated and agreed by and between 

Irving Diener, Esquire, attorney for the plaintiff, and 
Dean Hill Stanley, Esquire, attorney for the defendant, that 
the foregoing is a true and correct statement of the case in 
this cause and is submitted pursuant to Paragraph 2 (a) of 
Rule No. V of the Court of Appeals of the District of Colum¬ 
bia, and that the same may be considered by the Court of 
Appeals in lieu of all pleadings and a Bill of Exceptions in 
the case. 

IRVING DIENER, 

IRVING DIENER, 

Attorney for the Plaintiff , Barr Building. 
DEAN HILL STANLEY, 
DEAN HILL STANLEY, 
Attorney for the Defendant , 815 Ibth St. N. W. 

The foregoing statement of the case is hereby approved 
this 30 dav of June, 1931. 

GEORGE C. AUKAM, 

Judge. 
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10 Exhibit A. 

I 

In the Municipal Court of the District of Columbia. 

| 

At Law. 

i 

No. A-7761. | 

i 

C. W. Long, Marion, Virginia, Plaintiff, j 

i 

v * i 

Gale E. Pugh, Trading as Gale E. Pugh & Company, 927 
Louisiana Ave. N. W., Defendant. 

i 

Comes now the defendant, Gale E. Pugh, by Dean Hill 
Stanley, his attorney, and as his pleas to the declaration 
filed herein sets forth the following: j 

i 

i 

Plea No. 1. i 

i 

As his first plea to the declaration, the defendant says 
that on or about the 15th day of November, 1930, the de¬ 
fendant entered into a contract with the plaintiff, C. W. 
Long, whereby the plaintiff agreed to sell to the defendant 
and the defendant agreed to purchase from the plaintiff, 
one thousand (1,000) turkeys, said turkeys to be delivered 
November 22d and November 23d, 1930; the defendant 
agreed to pay for said turkeys as follows: 

Twenty-nine cents ($.29) per pound for turkeys graded 
as “top” or “young hens and toms”; Twenty-four cents 
($.24) per pound for turkeys graded as “Mediums”; 
Eighteen cents ($.18) per pound for turkeys grjaded as 
“No. 2”, and Twenty-one cents ($.21) per pound ifor tur¬ 
keys graded as ‘ 4 Old toms ’ ’; 

Thereafter, and prior to November 22, 1930, plaintiff 
advised defendant that he desired to sell to him two thou¬ 
sand (2,000) turkeys instead of one thousand (1,000) tur¬ 
keys as provided in the said contract; thereupon, the said 
contract was modified and defendant agreed to purchase 
and the plaintiff agreed to sell to the plaintiff two thousand 
(2,000) turkeys upon the same terms as provided in the 
original contract, to be delivered on November 22d and 
on November 23d. Plaintiff failed to deliver to the 

11 defendant the said turkeys either on November 22d 
or on November 23d, but did deliver to the defendant 


i 

i 
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at his place of business on November 24th, eighty-six (86) 
barrels of turkeys containing nineteen thousand eight hun¬ 
dred eleven (19,811) pounds of turkeys. Although the 
said turkeys had not been delivered in accordance with the 
terms of said contract between the plaintiff and the defend¬ 
ant, defendant agreed to purchase such turkeys and to 
pay for the same in accordance with the schedule of prices 
provided in said contract, breach of which had been com¬ 
mitted, it being understood and agreed by and between the 
plaintiff and the defendant that if any of the turkeys in 
any of the said barrels failed to come up to the grade 
marked on the said barrels, said turkeys should be re¬ 
graded and paid for accordingly. Of the said eighty-six 
(86) barrels of turkeys, plaintiff had designated sixtv-six 
(66) as containing turkeys of “top or young hens and 
toms” grade. When said sixty-six (66) barrels were opened 
by defendant, only a portion of the turkeys contained there¬ 
in were of “top or young hens and toms” grade. There¬ 
upon, it became necessary for the defendant to re-grade 
said sixty-six (66) barrels, said regrading disclosing that of 
said sixty-six (66) barrels, twenty-seven (27) barrels 
weighing seventy-two hundred nineteen (7219) pounds con¬ 
tained “top or young hens and toms” grade; twenty-seven 
(27) barrels weighing fifty-six hundred eighty-one pounds 
(5681) contained “second grade” and twelve (12) Darrels 
weighing twenty-five hundred sixty-seven (2567) pounds 
contained “green” or molded turkeys which were unfit for 
use. It became unnecessary for the defendant to re-grade 
any of the turkeys except those which had been marked by 
the defendant “top or young hens and toms” grade. After 
the aforementioned re-grading had been done in accordance 
with the agreement between plaintiff and defendant, de¬ 
fendant paid to the plaintiff the sum of Four Thousand Two 
Hundred Sixteen Dollars and One Cent ($4,216.01), the 
said sum being the agreed purchase price of said turkeys 
determined in accordance with said grading and agreement 
as follows: 

12 Top or Young Hens and Toms: 

27 barrels—7,219 pounds @ $.29. $2,093.51 


it 



Old Toms: 
2 barrels— 463 


@ $.24 


111.12 
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No. 2 Grade: 


39 barrels—8,363 “ 

@ $.24_ 

.. 2,007.12 j 

j 

No. 3 Grade: 


i 

i 

i 

6 barrels—1,199 “ 

@ $.18.... 

215.82 1 


- j $4,427.57 

Credit to defendant in accordance with 
agreement for freight, icing and salt.. $205.15 j 

Credit to defendant for icing. 6.41 I 

- ! 211.56 


| $4,216.01 


Defendant thereafter stored the said twelve (12) barrels 
of 4 ‘green’’ or molded turkeys which were unfit for use in 
a warehouse in plaintiff’s name and upon information and 
belief defendant states that thereafter plaintiff sold said 
twelve (12) barrels of turkeys. 

Defendant denies that he is indebted to the plaintiff in 
any sum whatsoever and denies each and every ^legation 
of the declaration except insofar as the allegations of 
declaration have been admitted in this plea and xfiore par¬ 
ticularly the defendant denies that he agreed to; pay the 
plaintiff the sum of Five Thousand Four Hundred! Twenty- 
eight Dollars and Twenty-nine Cents ($5,428.29} for the 
turkeys sold to the defendant by the plaintiff. 

i 

13 Judgment, June 5, 1931. 

Mins. 57, page 160.—Come now the parties hereto by their 
respective attorneys of record and defendant’s motion for 
a new trial filed herein on May 28, 1931, being considered, 
it is ordered that said motion be, and the same is hereby 
overruled. 

Wherefore it is considered that the plaintiff recover of 
the defendant the sum of $421.49, with interest from date 
and costs, and have execution thereof. 


i 

i 

i 

i 
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14 In the Municipal Court of the District of Columbia. 

At Law. 

No. A-7761. 

C. W. Long, Marion, Virginia, Plaintiff, 

v. 

Gale E. Pugh, Trading as Gale E. Pugh & Company, 927 

Louisiana Ave. N. W., Washington, D. C., Defendant. 

Assignment of Errors. 

The defendant, Gale E. Pugh, assigning errors to the or¬ 
ders and judgment of the Court entered herein, respectfully 
submits that the Court erred as follows: 

1. The Court erred in denying the motion of the defend¬ 
ant at the conclusion of the plaintiff’s case for a finding in 
favor of the defendant. 

2. The Court erred in denying the motion of the defend¬ 
ant made at the conclusion of the whole case for a finding 
in favor of the defendant. 

3. The Court erred in denying the motion of the defend¬ 
ant for a new trial. 

4. The Court erred in entering a judgment in favor of 
the plaintiff for $421.49 or for any other amount. 

5. The Court erred in refusing to hold and adjudge that 
the check drawn by the defendant dated November 29,1930, 
payable to the order of the plaintiff in the sum of $3,196.01, 
marked “payment in full on car F G E 35188” and there¬ 
after duly presented for payment and paid, constituted a 
complete discharge of any liability which may have existed 
against the defendant in favor of the plaintiff. 

6. The Court erred in not entering judgment in favor of 
the defendant. 

(Signed) DEAN HILL STANLEY, 

Attorney for the Defendant. 

DEAN HILL STANLEY, 

815 15 th St. N. W. 

Service of a copy of the foregoing Assignment of 

15 Errors acknowledged this 25th day of June, 1931. 

IRVING DIENER, 

Attorney for the Plaintiff. 

! IRVING DIENER, 

Barr Building . 
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16 In the Municipal Court of the District of Columbia. 

At Law. 

No. A-7761. j 

i 

C. W. Long, Marion, Virginia, Plaintiff, 

i 

V. j 

Gale E. Pugh, Trading as Gale E. Pugh & Company, 927 
Louisiana Ave. N. W., Washington, D. C., Defendant. 

i 

Stipulation of Transcript of Record Upon Writ of Error. 

i 

j 

It is hereby stipulated and agreed by and between Irving 
Diener, Esquire, attorney for the plaintiff, and Dean Hill 
Stanley, Esquire, attorney for the defendant, that the fol¬ 
lowing shall constitute the complete transcript of record 
upon the Writ of Error from the Court of Appeals of the 
District of Columbia, and the Clerk of the Municipal Court 
is hereby authorized and requested to prepare the tran¬ 
script of record in accordance with this stipulatioh, to wit: 

1. Agreed Statement of the Case. 

2. Judgment. 

3. Assignment of Errors. i 

4. This Stipulation. 

(Signed) IRVING DIENER, i 

IRVING DIENER, j 
Attorney for the Plaintiff , Barr Building. 
(Signed) DEAN HILL STANLEY, 

DEAN HILL STANLEY, 
Attorney for the Defendant , 815 Ibth St. N. W. 

17 Filed Jun. 15, 1931, Municipal Court, District of 

Columbia. I 

i 

j 

i 

United States of America, ss: \ 

7 I 

| 

The President of the United States to the Honorable 
George C. Aukam, Judge of the Municipal Court of the 
District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between C. W. Long, Plaintiff, 


i 

i 

I 
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and Gale E. Pugh, trading as Gale E. Pugh & Company, 
Defendant, No. A-7761, a manifest error hath happened, to 
the great damage of the said Defendant, as by his complaint 
appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, dis¬ 
tinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 

of the said Court of Appeals, the 15th day of June, in the 

vear of our Lord one thousand nine hundred and thirtv- 
•/ 

one. 


[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

JO SI AH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


18 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 18^ both inclusive, to be a true and correct 
rranscript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-7761, wherein C. W. Long is plain- 
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tiff, and Gale E. Pugh, trading as Gale E. Pugh and Com¬ 
pany, is defendant, as the same that remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my hame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of July, 1931. j 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFlP, 

j Clerk. 

i 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5439. Gale E. Pugh, Trading, &c., plaintiff in 
error, vs. C. W. Long. Court of Appeals, District of 
Columbia. Filed Jul. 6, 1931. Henry W. Hodges, Clerk. 
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APRIL TERM, 1931 


No. 5439 


GALE E. PUGH, Trading as Gale E. Pugh & Com¬ 
pany, Plaintiff in Error, 

i 

VS. 

C. W. LONG. I 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT, OF 

COLUMBIA. 


I 

BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

This case is before the Court upon a Writ of Error 
granted June 15, 1931 (R., 13), to review a judgment 
of the Municipal Court in favor of the defendant in 
error for $421.49 entered June 5, 1931 (R., 11). The 
parties with the approval of the Trial Judge halve 
submitted a stated case pursuant to Paragraph 2 (| a) 
of Rule No. V of this Court. 


i 

l 
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The defendant in error (plaintiff below and herein 
referred to as such) sued the plaintiff in error (defend¬ 
ant below and herein referred to as such) in the Muni¬ 
cipal Court to recover the sum of $521.49, a balance 
alleged to be due to the plaintiff upon a carload of 
turkeys sold to the defendant on November 24, 1930, 
for the alleged sum of $5,428.29 (R., 2). The defend¬ 
ant denied that he owed the plaintiff anything (R., 2). 
The case was tried before the Court without a jury. 
At the conclusion of the plaintiff’s case and at the con¬ 
clusion of the whole case, defendant moved for a find¬ 
ing in his favor on the ground that the evidence dis¬ 
closed that there had been an accord and satisfaction 
which discharged any claim which the plaintiff might 
have against the defendant. Both of these motions 
were denied and the Court entered a finding in favor of 
the plaintiff for the sum of $421.49. Exception was 
taken to these rulings (R., 3). After the finding in 
favor of the plaintiff was entered, the defendant moved 
for a new trial on the same ground that he had made 
the basis of his previous motion. This motion was 
denied, exception to the ruling taken, and judgment 
entered in favor of the plaintiff for the amount in¬ 
dicated (R., 3). 

The evidence, which is concededly substantially cor¬ 
rect or uncontradicted by other evidence, discloses the 
following facts: 

On November 15,1930, the plaintiff and the defendant 
entered into a contract whereby the defendant agreed 
to purchase and the plaintiff agreed to sell one carload 
of turkeys. The turkeys were to be graded and the 
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I 
I 

j 
i 

i 

i 

price per pound for the various grades was agreed 
upon (R., 3). 

On November 24, 1930, plaintiff delivered to the de- 

i 

fendant 86 barrels of turkeys on the outside of which 
was marked the grade of turkeys contained therein. 
Defendant inspected the contents of a few barrels, jbut 
stated to the plaintiff that, because of the Thanks¬ 
giving rush, he was unable to make a complete inspec¬ 
tion and would have to rely on the word of the plaintiff 
that the turkeys had been properly graded, and that 
each barrel contained the grade indicated on the out¬ 
side of the barrel (R., 4). Had all the barrels con¬ 
tained the grade of turkeys indicated on the outside of 
the barrel, the selling price agreed upon for the entire 
lot would have been $5,428.27. Prior to delivery, de¬ 
fendant had already paid the plaintiff $1,020.00 (R., 2). 
After making allowances for certain other credits and 
debits, had the barrels, at the time of delivery, con¬ 
tained turkeys of the grade thereon indicated, the bal¬ 
ance due by the defendant would have been $4,230:90 
(R., 2). On the same day that the turkeys were de¬ 
livered, November 24th, at about three o’clock in the 
afternoon, the defendant gave to the representative |of 
the plaintiff at defendant’s place of business a check 
on a Washington bank for $4,230.90 (R., 4). j 

After plaintiff’s representative had left defendant’s 
place of business, defendant began to open the barrels 
containing the turkeys for the purpose of selling them. 
He soon discovered that the turkeys did not come up 
to the grade indicated on the barrels and immediately, 
at three fifty-two o’clock, telegraphed:to the plaintiffs 


i 

i 


4 


place of business at Marion, Virginia, not to deposit 
the cheek; that the turkeys had graded poorly and 
would have to be regraded. Shortly after sending this 
telegram,-the defendant stopped payment on the check 
for $4,230.90 (R., 4). 

Defendant immediately had the turkeys regraded by 
an expert grader of many years’ experience with the 
result that, of the 66 barrels of turkeys which had been 
marked “first grade”, 27 barrels, in fact, contained 
first grade turkeys, 27 contained second grade turkeys, 
and 12 contained green or spoiled turkeys. The 
turkeys which were graded out as second grade tur¬ 
keys the defendant accepted as second grade turkeys. 
The 12 barrels which defendant testified were spoiled 
were, on November 27, 1930, placed in a warehouse by 
the defendant in the name of the plaintiff. Later, the 
plaintiff secured the warehouse receipt from the de¬ 
fendant and sold the 12 barrels for $513.40, for which 
credit is given to the defendant in the Bill of Par¬ 
ticulars (R., 2). 

On November 26, 1930, the plaintiff wrote to the de¬ 
fendant (R., 5 and 6) stating that they had deposited 
the check for $4,230.90, but promising to reimburse tho 
defendant for whatever difference in price the re¬ 
grading might show. 

Between the time the defendant telegraphed the 
plaintiff on November 24th and stopped payment on 
his check, and the receipt of plaintiff’s letter of Novem¬ 
ber 26, 1930, several telephone calls were exchanged 
between the plaintiff and the defendant or his author¬ 
ized agent relative to the controversy which had arisen 

(R-, 6). 
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On November 28, 1930, the defendant sent to! the 
plaintiff a statement showing the result of the afore¬ 
mentioned regrading and showing that the 12 barrels 
of green turkeys had been stored. With this statement 
the defendant sent to the plaintiff a check payable to 
the plaintiff in the sum of $3,196.01, dated November 
29, 1930. This check was marked “ payment in full 
on Car F G E 35188,” which was the carload of tur¬ 
keys over which the controversy had arisen (R., 7). 

The $3,196.01 represented was $1,034.89 less than 
the previous check upon which payment had been 
stopped. The $521.49 for which this suit was brought 

i 

is arrived at by deducting from the $1,034.89 jthe 
$513.40 which the plaintiff credited to the defendant 
for the 12 barrels of spoiled turkeys (R., 2). 

The second check was deposited by the plaintiff at 

i 

Marion, Virginia, on December 1, 1930, and was duly 
paid (R., 7). j 

After having received and deposited the check, jthe 
plaintiff wrote to the defendant that he had received 

i 

and deposited the check but that he was not accepting 
it in full payment (R., 8). 

Summarized, the evidence shows that the defendant 
agreed to purchase of the plaintiff a carload'of turkeys 
for a given price. The turkeys were delivered and the 
defendant, without full inspection and relying upon 
the word of the plaintiff that they'.were of the grades 
indicated, gave the plaintiff a check for the full pur¬ 
chase price. Almost immediately afterwards (within 
an hour of the delivery of the check) upon dis¬ 
covering that the turkeys were not of the grades 
represented, defendant notified the plaintiff and 
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stopped payment on his check. The plaintiff agreed to 
reimburse the defendant for any deficiency in grade. 
Thereafter, the defendant regraded the turkeys and 
sent a statement showing the amount due under the 
regrading with a check for such amount marked 4 4 pay¬ 
ment in full.” This check was accepted and cashed. 
Under these circumstances, the defendant insists that 
the acceptance by the plaintiff of the check for the 
lesser amount marked 44 payment in full” constituted 
an accord and satisfaction. 

Errors Relied Upon. 

The denial of the Court of defendant’s motions for 
findings and for a new trial and the failure of the 
Court to hold that the evidence had established an ac¬ 
cord and satisfaction are assigned and relied upon as 
errors by the defendant (R., 12). 

ARGUMENT. 

The acceptance and cashing, by the plaintiff of de¬ 
fendant’s check marked 4 ‘Payment in full” constituted 
an accord and satisfaction which discharged any ob¬ 
ligation of the defendant to the plaintiff. 

This case falls within the principles laid down by 
this Court in the case of Andrews v. TIaller Paper 
Company, 32 App. D. C., 392. In that case, the 
plaintiff performed services for the defendant. The 
work was completed in December, 1906, and the bill 
therefor was rendered January 17, 1908, showing 
$240.84 due. Defendant wrote the plaintiff on Janu¬ 
ary 18th enclosing a statement of account in which he 
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insisted that only $164.84 was due. Defendant! en¬ 
closed his check which was for that amount and on 
which was written 44 in full to date, Raleigh Hotel”. 
The plaintiff accepted and cashed the check, but on 
January 22d the plaintiff wrote the defendant ackpow- 
1 edging receipt of the check, but stating that it was 
received only on account. The plaintiff sued for'the 

difference between his bill and the amount of the chteck. 

1 

This Court held that the facts showed that there had 

i 

been an accord and satisfaction. In the course of 
the opinion, this Court said: 

j 

4 4 The rule is equally well established that, 
where a claim is unliquidated, or honestly in dis¬ 
pute, the payment and acceptance of a less sum 
than claimed operates as an accord and satis¬ 
faction, the compromise being a good consid¬ 
eration for the concession made. 

******* 

4 4 If, therefore, the defendant sent his chleck 
for the amount he was willing to pay in com¬ 
promise, intending it as a liquidation of the 
plaintiff’s claim against him, and if the plaintiff, 
when he accepted and cashed the check, under¬ 
stood, or from the facts should have understood, 
the conditions upon which it was sent, there 
was an accord and satisfaction.” 


The facts of the case at bar are almost identical with 

i 

the facts in the Andrews case. The only possible dis- 

i 

tinction is the fact that the defendant in the casejat 
bar when he received the turkeys gave a check for the 
full amount claimed by the plaintiff. Upon discover- 


i 

i 
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ing, however, that the turkeys did not come up to the 
grade represented by the plaintiff defendant immedi¬ 
ately (within an hour of delivering the check (R. 4)) 
advised the plaintiff by telegraph and requested 
him not to deposit the check. Thereupon he stopped 
payment on the check. This first check did not con¬ 
stitute payment for the turkeys. The authorities are 
uniform that acceptance of a check for an amount due 
does not constitute payment. This Court so held in 
Barbayollo v. Fishbein, 52 App. D. C., 318’. In that 
case, the plaintiff brought a proceeding before the 
Rent Commission for possession of real estate. One 
of the defenses was that the defendant had paid and 
the plaintiff had received rent beyond the time fixed 
by the notice to quit. This payment had been made by 
check which had been returned unpaid for want of 
funds. This Court held that the acceptance of the 
check did not constitute payment. 

In Cleve v. Craven Chemical Company, 18 F. (2d) 
711, the Circuit Court of Appeals for the Fourth Cir¬ 
cuit said: 

“* * * it is well settled that, in the absence 
of special agreement to that effect, acceptance 
of a check does not operate as payment of a 
debt unless the check is itself paid.” 

See also Doiu v. Coivan, 23 F. (2d) 646, decided by 
the Circuit Court of Appeals for the 8th Circuit. 

The authorities are uniform on this point. 

Therefore, when the defendant in the case at bar 
stopped payment on the first check, the situation was 
that the defendant had received merchandise for which 
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he had not paid and concerning the price of which a 
dispute had arisen. In this dispute plaintiff was claim¬ 
ing the contract price and the defendant was insisting 
that he should not be compelled to pay the entire con- 

i 

tract price because the turkeys were not of proper 
grade. The existence of the dispute is evidenced by 
the telegram sent on November 24th, by the plaintiff 
(R., 4), by the letter of November 26th from plaintiff 
to defendant in which plaintiff offered to reimburse 
defendant for any difference (R., 5, 6) and by the 
statement sent by defendant showing the regrading 
(R., 7). . j 

There is a striking analogy between the situation in 
the case at bar and that disclosed by the Andrews case, 
supra. As in the Andrews case, a dispute had arisen 
between the plaintiff and the defendant. As in the 
Andrews case, the defendant in the case at bar sent a 
revised statement of what he believed he owed. As in 
the Andrews case, the defendant sent a check marked 
“payment in full” for the merchandise involved in the 
controversy and this check was cashed. As in the 
Andrews case, the defendant, after cashing the check, 
wrote that he accepted it only in part payment. This 
last circumstance this Court held unimportant in view 
of the acceptance of the check as payment in full aftqr 
an honest dispute had arisen. 

From the foregoing it is submitted that the case at 
bar falls squarely within the decision of this Court in 
Andrews v. Haller Paper Company , supra, which 

I 

represents the overwhelming weight of authority. 
There can be no question but that the dispute in the 

i 

i 

i 

j 

i 
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i 

i 


i 


10 


case at bar was unliquidated and one which was sub¬ 
ject to discharge by accord and satisfaction. 

In Nassoip v. Tomlinson , 148 N. Y. 326, where a 
situation analogous to that in the case at bar and in 
the Andrews case existed, the Court of Appeals of New 
York, in holding that there had been an accord and 
satisfaction, defined what constituted an unliquidated 
claim in connection with an accord and satisfaction 
and stated the rule as to the acceptance of a sum of 
money in the following language: 

“A demand is not liquidated even if it ap¬ 
pears that something is due, unless it appears 
how much is due, and when it is admitted that 
one of two specific sums is due, but there is a 
genuine dispute as to which is the proper 
amount, the demand is regarded as unliqui¬ 
dated, within the meaning of that term as ap¬ 
plied to the subject of accord and satisfaction. 
******* 

“The plaintiff cannot be permitted to assert 
that he did not understand that a sum of monev, 
offered ‘in full’, was not, when accepted, a 
payment in full. As was said in Hills v. Som¬ 
mer (53 Hun. 392, 394), he was ‘bound either to 
reject’ the check ‘or, by accepting it, to accede 
to th6 defendant’s terms’. The money tendered 
belonged to them, and they had the right to say 
on what condition it should be received. ‘ Alwavs 
the manner of the tender and of the payment 
shall be directed by him that maketh the tender 
or payment and not by him that accepteth it’ 
(Pinnel’s Case, 5 Co. 117). The plaintiff could 
only accept the money as it was offered, which 
was in satisfaction of his demand. He could 
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not accept the benefit and reject the condition, 
for if he accepted at all it was cum onere.” j 

No purpose would be served by attempting to ana¬ 
lyze and discuss the numerous cases which stand for 
the same proposition for which the Andrews case, de¬ 
cided by this Court, stands. It may be helpful, hojw- 
ever, to state briefly a few of the more recent decisions 
upon the point in question. j 

In Schwartzenberg v. Mayer son, 2 F. (2d) 327 (Cir¬ 
cuit Court of Appeals, 6th Circuit), a situation veiry 
similar on the facts to the case at bar appears. De¬ 
fendant ordered of the plaintiff fish to be shipped each 
week in carload lots. When the first carload arrived, 
the fish were in bad condition. Defendant ordered the 

S 

car to be iced and immediately proceeded to remove 
and freeze the fish. This effort to save the fish resulted 

i 

in a substantial failure and the food inspector of tfie 
city ordered practically the entire carload destroyed. 
The defendant refused to pay the draft covering the 
invoice of the fish. Later, the plaintiff made another 
small shipment to the defendant part of which the de¬ 
fendant also claimed were spoiled. After the defend¬ 
ant had refused to pay for either shipment and aftbr 

i 

some negotiations, defendant gave to the plaintiff la 
check for a lesser amount than the contract price 
marked “in full to date”. Before depositing the check, 
the plaintiff wrote that it was accepting the check only 
in full payment for the second shipment. The de¬ 
fendant replied that if plaintiff did not wish to accept 
the check in full to return it. Later, the plaintiff 
cashed the check and brought suit for the amount of 

i 

the invoice price of the first carload. The court held 
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that the acceptance and cashing by the plaintiff of the 
check marked “in full to date” constituted an accord 
and satisfaction. 

In Schnell v. Perlmon, 238 N. Y. 362, the plaintiffs 
sold to the defendant, for an agreed price, ten carloads 
of onions. When the shipment arrived, it was partly 
decayed. The defendant notified plaintiffs of this fact 
and sent to the plaintiff notes and checks marked 
“payment in full” for a less amount than the agreed 
price. Plaintiffs acknowledged receipt of the checks 
and notes and cashed the checks, but notified defend¬ 
ant that the notes and checks were accepted on account 
only. The Court of Appeals of New York held that 
the acceptance and cashing of the checks marked “pay¬ 
ment in full” constituted an accord and satisfaction, 
and reversed the judgment of both lower courts which 
had permitted plaintiffs to recover the balance. 

In Snow v. Griesheimer, 220 Ill. 106, a dispute arose 
between the plaintiff and the defendant as to the 
amount due under a lease from the plaintiff to the 
defendant. Defendant claimed an oral agreement re¬ 
ducing the rent and had paid the lesser amount with 
checks marked “payment in full”. Plaintiff had ac¬ 
cepted the checks, cashed them, and credited the 
amount thereof on account, but claimed they were pay¬ 
ments on account only and protested the payment of 
lesser amount than the amount provided in the lease. 
The Supreme Court of Illinois, in holding that the ac¬ 
ceptance of checks marked “payment in full” consti¬ 
tuted an accord and satisfaction, said: 

“* * * if the amount due is unliquidated or 
there is a bona fide dispute as to how much is 
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due, a payment of the amount claimed by the 
debtor to be due, in full settlement, if accepted 
by the creditor, is a satisfaction of the claim. 
* * * If a check is offered under such circum¬ 
stances as amount to a condition that it is to be 
received in full payment of the demand, an Ac¬ 
ceptance will satisfy the demand, although the 
creditor protests at the time that it is not all 
that is due him or that he does not accept it in 
full satisfaction of his claim. An acceptance 
in such a case is an acceptance of the condition 
notwithstanding any protest he may make to 

the contrary/’ I 

j 

See also U. S. Bobbin <£ Shuttle Co. v. Thissell, 137 
Fed. 1 (Circuit Court of Appeals, 1st Circuit). j 

i 

i 

Conclusion 

I 

i 

The foregoing authorities conclusively show that 
the acceptance and cashing by the plaintiff in the case 
at bar of defendant’s check after dispute had arisen as 
to what amount defendant rightfully owed, constituted 
an accord and satisfaction which discharged any 
obligation of the defendant to the plaintiff. 

The judgment of the Municipal Court should be rel 
versed and the case remanded to that Court with in¬ 
structions to enter judgment in favor of the defendants 

DEAN HILL STANLEY, | 

Attorney for the Plaintiff, i 

i 

815 Fifteenth Street N. W., j 

Washington, D. C. 

October 8, 1931. j 
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